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BRIDGES, P.J., FOR THE COURT:
1. Charged withthe murder of Carole Chambliss, David LeeBarnes pled guilty to mandaughter. The
CovingtonCounty Circuit Court found that Barnes entered his pleafredy and voluntarily. Asaresult, the
arcuit court accepted Barnes's plea. The circuit court sentenced Barnes to serve twenty years in the
custody of the Mississippi Department of Corrections. However, the circuit court suspended threeyears
from Barnes s twenty year sentence and left seventeen years on Barnes' s sentence.
12. On April 17,2003, Barnesfiled apro se mationfor post-convictionrdief. Thecircuit court found

that Barnes smotion“merdly set out legd conclusons’ and falled to state a“factud bass uponwhichrelief



[could] be granted.” Accordingly, the circuit court denied Barnes smotion. Aggrieved, Barnes appedls
and cites the following dlegations of error, dtered for clarity:

l. WHETHER BARNES INCRIMINATED HIMSELF.

. WHETHER BARNES RECEIVED EFFECTIVE ASSISTANCE OF COUNSEL.

[1. WHETHER BARNES WAS DENIED THE RIGHT TO A SPEEDY TRIAL.

V. WHETHER BARNES RECEIVED DUE PROCESS OF LAW.

V. WHETHER BARNES WAS SUFFICIENTLY INDICTED.

VI.  WHETHER BARNES WAS SENTENCED TO SERVE EXCESSIVE TIME FOR
MANSLAUGHTER.

Finding no error, we affirm.

STANDARD OF REVIEW
113. “When reviewing alower court’s decison to deny a petition for post-conviction rdlief this Court
will not disturb the tria court’s factua findings unless they are found to be clearly erroneous” Brown v.
State, 731 So.2d 595, 598 (16) (Miss. 1999). “However, where questions of law are raised the
gpplicable stlandard of review isde novo.” 1d.

ANALYSS

14. For brevity’s sake, we canandyze Barnes sfird, third, fourth, and fifth assertionsin one andyss.
Barnes pled guilty to mandaughter. By pleading guilty Barnes waived his ability to assert hisdamsin his
fird, third, and fifth assgnments of error. Thiswill become abundantly clear asthis analys's progresses.
5. Inhisfird dam, Barnesassertsthat hisright to avoid sdf-incriminationwasviolated. The Supreme
Court of the United States held that a defendant who enters a guilty plea waives “the privilege aganst

compulsory sdf-incriminationguaranteed by the Fifth Amendment and applicable to the States by reason



of the Fourteenth.” Boykin v. Alabama, 395 U.S. 238, 243 (1969). Since Barnes pled guilty, he has
waived his ability to assart hisfirst daim.

T6. I n his third dam, Barnes argues that the drcuit court violated his right to a speedy trial. The
Mississppi Supreme Court hashdd that aguilty pleawaivesthe right to aspeedy trid. Andersonv. State,
577 So.2d 390, 392 (Miss. 1991). Accordingly, Barneswaived hisright to assert hisdamwithinhisthird
assartion.

17. In his fourth daim, Barnes repedts his alegations from his first, second, and third issues. As
resolution of those issues may be found sewhere in this opinion, we will not repeat our andysis here.
T18. In hisfifth dam, Barnes complains the indictment was insuffident for various reasons. He finds
error inthe date of the indictment and argues that the indictment is not a plain and concise, definitewritten
gatement. He says the indictment lacks the county sed and there are three places that it is not Sgned.
Further, Barnes finds fault in the indictment because he was not indicted on mandaughter the charge for
which he pled guilty.

T9. Barnes did not raise any of these issues before the circuit court. By failing to raise a smilar
objection, defense, dam, question, issue or error in the drcuit court, Barnes is barred from rasing this
contention on appeal. Miss. Code Ann. 899-39-21(1) (Rev. 2000). Additiondly, a vaid guilty plea
operates as a waver to dl nonjurisdictiona defects contained in an indictment. Brooksv. Sate, 573
S0.2d 1350, 1352-53 (Miss. 1990). Moreover, Barnes was indicted for murder. Mandaughter is a
lesser-included offense of murder and no error resultsfromBarnes' s pleading guilty to the lesser-included
offense to the aime for which he was indicted. See Grayer v. State, 519 So.2d 438, 439-40 (Miss.

1988). Sufficeit to say, this assgnment of error is meritless.



110. Having resolved Barnes's firg, third, fourth, and fifth assertions, we turn our atention to his
remaning dams

. WHETHER BARNES RECEIVED EFFECTIVE ASSISTANCE OF COUNSEL.

11. Toedablishadam of ineffective assstance of counsd, Barnes bears the burden of demondrating
(1) a deficiency of his counsel’s performance that is (2) suffident to congtitute prejudice to his defense.
Swington v. Sate, 742 So.2d 1106, 1114 (122) (Miss. 1999) (citing Strickland v. Washington, 466
U.S. 668, 687 (1984); Walker v. State, 703 So.2d 266, 268 (Miss. 1997)). In deciding whether
Barnes's counsdl rendered ineffective assistance, this Court examines the totality of the circumstances
surrounding the case. Swington, 742 So.2d at (1122). Barnes faces a* strong but rebuttable presumption
that his counsel’ sconduct fals within a broad range of reasonable professiond assistance.” 1d at (123) To
overcome this presumption, Barnes must show “that there isareasonable probability that, but for counsdl’s
unprofessond errors, the result of the proceeding would have been different.” Id. “A reasonable
probability isa probability sufficient to undermine confidence in the outcome.” 1d. (citations omitted).
112.  Barnes advances multiple arguments intended to demonstrate ineffective assistance of counsdl.
Firgt, Barnes aleges that his counsdl failed to bring up issuesand errorsthat would have adversely affected
the outcome of his sentence. Regarding those unadvanced issuesand errors, Barnes statesthat hetold his
counsel that he was coerced into giving a confesson and that authorities had constructed afalse police
report. Barnes aso raiterates hisclaim of lack of a gpeedy trid. He concludes that his counsd’s falure
to bring forth his issues amounts to ineffective assstance.

113.  Second, Barnes dso claimsthat he asked his counsdl to request a pretrid hearing, but his counsd
falled to do so. According to Barnes, his counsd’ sfallure to request that pretria hearing caused Barnes

to suffer adenia of his*“right to bring errors and violaion[g to the court’ s attention.”



14. However, Barnes sfirsand second damsdirectly contradict hisguilty plea. In hispetitionto enter
aguilty plea, Barnes stated that he believed his counsdl did al that anyone could do to counsd and assist
hm. Additionaly, Barnes stated that he was satisfied with counsd’s advice and recognized that his
counsel’ s advice regarding his sentence is merdly a prediction and not binding on the circuit court.

115.  Further, Barnes damsthat his counsd falled to inform Barnes of the full lega meaning of hisplea.
It is difficult for this Court to ascertain the exact nature of Barnes's dam. For example, the verbatim
contents of Barnes' s claim states “[1] wastold only Heat of Passonwithout malice. [I] was not told that
it wasinacrud or unusud manner or by the use of a dangerous wegpon without authority of law and not
necessary sdlf-defense shdl be mandaughter. [1] was deprived [of] the right to plea not in necessary self-
defense”

116. Mot likdy, Barnesis somehow referencing aportionof Section97-3-35 of the Missssppi Code
(Rev. 2000). That sectionstates*[t]he killing of ahumanbeing, without malice, in the heat of passion, but
inacrud or unusua manner, or by the use of a dangerous wegpon, without authority of law, and not in
necessary self-defense, shdl be mandaughter.” Barnes pled guilty to mandaughter. Accordingto hisples,
Barnes stated that he killed Carole Chamblissinthe heat of passionand that Carole Chamblissdid not pose
athreat to hislife, so he did not kill her out of self-defense. Inamanner of speaking, Barnesdid plead “ not
in necessary self-defense”

17. Barnesdso clams prgudice based on his assertion that had his counsdl notified the circuit court
of certain violaions of Barnes s condtitutiond rights, the circuit court would not have sentenced Barnesto
twenty years. Here, Barnessmply statesaconclusion. Hispoint ismoot, as he pled guilty to mandaughter

and was sentenced within acceptable statutory guiddines.



118. Next, Barnes clamsthat he did not enter his plea voluntarily, but pled guilty based on hisfear that
if he went to trid, he could have been convicted of murder and sentenced to life imprisonment. Further,
Barnes states that he would have gone to trid if his counsel had told him that he could plead “not in
necessary sdlf-defense’” and he “would not have recaive[d] the excessive time.” Again, we can only
concludethat Barnesis misplaced inhis understanding of hisplea. Asmentioned above, by entering aguilty
plea to manslaughter, Barnes did confess to the drcuit court that he killed Carole Chambliss under
circumstancesinwhichhe was not defending himself. As such, when Barnes's counsd informed him that
he could plead mandaughter, Barnes's counsel did exactly what Barnes says his counsd failed to do.
Likewise, had Barnes proceeded to trid it is possble that he could have been convicted of murder and
sentenced to life imprisonment. By pleading guilty to mandaughter, he avoided that possibility.

119.  Therecord lacks evidence demonstrating a reasonable probability that Barnes sattorney erredin
having Barnes plead guilty to mandaughter. Barnes was charged with* depraved heart murder.” If Barnes
had been convicted of depraved heart murder, he faced a possible life sentence. Barnes has not included
any affidavits or proposed witnesses that support any of Barnes's dams againg the effectiveness of his
counsd. Lindsay v. State, 720 So.2d 182, 184 (16) (Miss. 1998). The record reflects that Barnes
cannot demondtrate “ deficient performance” or “prgudice’ asaresult of his counsd.

VI.  WHETHER BARNES WAS SENTENCED TO SERVE EXCESSIVE TIME FOR
MANSLAUGHTER.

720. Inthisissue, Barnes argues that his sentence of seventeen yearsis excessve. Barnes requests a
more |lenient sentence because he killed Carole Chambliss during an argument. Badicdly, he argues that

the facts of the case do not merit his sentence.



921.  For our present purposess, it is of no consequence that Barnes killed Carole during an argument.
The fact remains that Barnes pled guilty to mandaughter and confessed that he killed Carole. According
to Section 97-3-25 of the Mississippi Code (Rev. 2000), “[a]ny person convicted of mandaughter shdll
be. ..imprisoned . .. inthe penitentiary not less than two years, nor more than twenty years.” Since the
dreuit court sentenced Barnes to serve a seventeen year sentence, his sentenceiswithinthe bounds of the
gopropriate sentencing guidelines. Moreover, Barnes s petition to enter a guilty pleareflects that he was
aware of the sentencing guiddines corresponding to a conviction for mandaughter. Accordingly, this
assgnment of error is meritless.

122. THE JUDGMENT OF THE COVINGTON COUNTY CIRCUIT COURT DENYING
POST-CONVICTION RELIEF IS AFFIRMED. ALL COSTS OF THIS APPEAL ARE

ASSESSED TO COVINGTON COUNTY.

KING, C.J., LEE, PJ., IRVING, MYERS, CHANDLER, GRIFFIS, BARNES AND
ISHEE, JJ., CONCUR.



